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PROHIBITED BEHAVIOUR ORDERS BILL 2010 

Committee 

Resumed from an earlier stage of the sitting. The Chairman of Committees (Hon Matt Benson-Lidholm) in the 
chair; Hon Michael Mischin (Parliamentary Secretary) in charge of the bill. 

Clause 12: Duration of PBO — 

Progress was reported after the amendments moved by Hon Sally Talbot had been partly considered. 

Hon MICHAEL MISCHIN: Before the adjournment, I was going through a number of other orders that are 
currently imposed by the Children’s Court against juveniles under the age of 18. The Young Offenders Act 
enables recognisances to be imposed to keep the peace. They can last for up to a year; youth community-based 
orders, up to two years; intensive youth supervision orders, up to two years, and can contain a variety of 
conditions and limitations on the person’s behaviour; and conditional release orders, no more than 12 months, 
but they may have requirements for supervision and the like. The idea of dealing with juveniles and imposing 
upon them restraints on their behaviour for more than three months, and, indeed, even longer than six months, is 
not unknown to the Children’s Court. The court will have, of course, the discretion under the bill to craft an 
appropriate order and to set the time limit for it. If it is the Children’s Court, it will no doubt be well aware of the 
considerations that have exercised the concerns of the honourable member.  

Amendments put and negatived.  

Clause, as amended, put and passed. 

Clause 13 put and passed. 

Clause 14: Explanation about PBO to be given — 

Hon SALLY TALBOT: I move — 

Page 12, lines 6 and 7 — To delete the lines. 

Clause 14(4) reads - 

A PBO is not invalid merely because the constrained person was not given the explanation.  

I think this is just a nasty, mean, spiteful clause that is likely to give the courts some justification for, at best, 
oversight. I will not make many further comments on it. I do not think it is really worth spending a lot more time 
on this. We have spent many hours on this debate and, sadly, the parliamentary secretary has not shown a 
willingness to engage in any of the arguments put to him, so I am not expecting him to support this amendment. 
To include a section to provide that a PBO could be valid, even when a person constrained by the PBO has not 
been given the explanation about what the PBO entails, is quite extraordinary. I am sure that, true to form, the 
parliamentary secretary will tell me there are other sections in the Criminal Code where similar things apply. 
That is not the point. As I have indicated many times during this debate, with PBOs we are looking at a criminal 
offence that is incurred as a result of non-criminal behaviour. That is a very, very unusual thing. To have the 
circumstance that somebody could breach a PBO and therefore commit a criminal offence without demonstrating 
to the court that that person understands what the provisions of the PBO are is, frankly, incomprehensible. It is 
not a fair thing to have in this bill. It is not a reasonable thing to have in this bill. By any criterion of fairness and 
equity and simple functionality, it should be removed. 

Hon MICHAEL MISCHIN: I was amused by that description of the clauses being “mean” and “spiteful”. I am 
looking at a document called the Restraining Orders Act 1997, which has in section 8(4) a provision that 
reads — 

An order is not invalid merely because a person who should have been given the explanation referred to 
in subsection (1) was not given the explanation. 

That section was inserted by act 38 of 2004, which was, as I recall, during the term of a Labor government, and 
it did not seem to have excited any attention on the part of anyone on the Labor side of this house. So, 
presumably, the meanness and spitefulness is something that has grown up since then. 

Hon Sally Talbot: I’ve already anticipated the tenor of your response, so just keep going; it’s all right. 

Hon MICHAEL MISCHIN: I am just curious as to whether that was a mean and spiteful clause. 

Hon Sally Talbot: I have just explained it to you, parliamentary secretary. 



Extract from Hansard 
[COUNCIL — Thursday, 25 November 2010] 

 p9615d-9626a 
Hon Michael Mischin; Hon Dr Sally Talbot; Hon Linda Savage; Hon Alison Xamon; Hon Kate Doust 

 [2] 

Hon MICHAEL MISCHIN: The reason for it is quite straightforward, and that is simply this: although there is 
a mandatory requirement, an obligation, on the court to make that explanation to someone, it does not invalidate 
a court order simply because an explanation was not given. It may be that it was not given because the person 
demonstrated quite clearly that he or she understood what the order was and the tenor of the order. And instead 
of having to treat everyone on the lowest common denominator basis, the court, in the circumstances and assured 
that the person has understood the provision, shortcuts the proceedings. So, that is all there is in it. It just makes 
it quite plain that an explanation, although necessary, is not a pre-condition to the validity of the order. There is 
nothing unusual about it. As I say, it seems to be in other legislation that has been enacted by this house in the 
past, even by the then Labor government. 

Amendment put and negatived. 

Clause put and passed. 

Clause 15 put and passed. 

Clause 16: Term used: youth-related PBO proceedings — 

Hon ALISON XAMON: I will not be moving the amendments to clause 16 or clause 17 standing in my name 
on the supplementary notice paper. 

Clause put and passed. 

Clause 17 put and passed. 

Clause 18: Child welfare laws not affected — 

Hon ALISON XAMON: I would like to move — 

Page 12, line 23 to page 13, line 20 — To oppose the clause. 

I do not need to speak to that motion. 

The CHAIRMAN: Honourable member, just for the purposes of expedition here, when you are opposing the 
entire clause you do not need to necessarily stand and move that. 

Hon ALISON XAMON: Thank you, Mr Chair. 

Clause put and passed. 

Clause 19: Court to take into account certain principles and considerations — 

Hon ALISON XAMON: I will not be moving the amendments to clause 19, clause 20 or clause 28 standing in 
my name on the supplementary notice paper. 

Clause put and passed. 

Clauses 20 to 33 put and passed. 

Clause 34: Publication of details of constrained people — 

Leave granted for the following amendments to be considered together. 

Hon MICHAEL MISCHIN: I move — 

Page 23, lines 25 and 26 — To delete “anything that identifies, or is capable of identifying” 

Page 23, line 27 — To insert before “a child” — 

anything that identifies, or is capable of identifying, 

The purpose of the amendments is to restrict the sort of information that can be published. Clause 34 allows for, 
subject to any order of the court, the publication of certain identifying information on a website in relation to a 
constrained person, the purpose being to facilitate the enforcement of the orders that the constrained person will 
be subject to. Those will include the name, photograph, town or suburb where the constrained person lives and 
the constraints imposed by the PBO on the activities and behaviour of the constrained person. 

The way subclause (3) currently reads is that it — 

does not permit the publication of anything that identifies, or is capable of identifying — 

(a) a child other than the constrained person; or 

(b) the exact address of the constrained person; or 

(c) any offence of which the constrained person was convicted in the Children’s Court. 
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It is proposed that clause 34(2) will not permit the publication of anything that identifies or is capable of 
identifying a child other than a constrained person. It is therefore expanding the protection over children other 
than constrained persons, prohibiting publication of information that is capable of identifying, rather than 
anything it strictly does, or making it clear that there is that protection; otherwise, also anything that identifies or 
is capable of identifying an offence. 

Hon SALLY TALBOT: I do realise that the parliamentary secretary is doing his best. But it is far from clear 
what the substantive change is that he is making here. It seems to me that another way of putting this, in plain 
language, would be that all the parliamentary secretary has done is move paragraph (a) forwards half a dozen 
words so that it now comes after the word “of”. If one were to read the subclause, it would read exactly the same 
way. All the parliamentary secretary has done is change a bit of punctuation.  

Hon MICHAEL MISCHIN: Let me put it another way. 

Hon Kate Doust: Thank you. You are going to clear it up, are you? 

Hon MICHAEL MISCHIN: Yes, I am. I have misspoken, and I apologise for my misunderstanding. It has been 
a long day. Currently, subsection (3) is framed in a way that does not permit the publication of anything that 
identifies, or is capable of identifying, a child other than a constrained person; or the exact address of the 
constrained person; or any offence of which the constrained person was convicted in the Children’s Court. The 
problem that arises is that the way in which the introductory words to the subclause are expressed means that 
there is no ability to publish any information that is capable of identifying the exact address of the constrained 
person. That would be contrary to the intent of the legislation. We want to know that there will always be some 
information that may be capable of identifying the address of the constrained person; for example, by reference 
to an electoral roll, or some other material in the public domain. So it is not practical or possible to prevent that 
publication from happening without defeating the whole purpose of publication and ability to identify. Also, it 
may cause cases of mistaken identity. Members of the public are capable of finding out whether a person has 
been constrained, and they may end up identifying the wrong person. Primarily, the introductory words cast the 
net too broadly in respect of subclause (3)(b). Therefore, these introductory words have been reframed to limit 
the words “anything that identifies, or is capable of identifying”, to paragraphs (a) and (c) only; that is, to 
remove them from applying to paragraph (b). Does that make sense? 

Hon SALLY TALBOT: Yes. So, in other words, parliamentary secretary, it is just a tidy up to make sure that it 
does not permit the publication of the exact address of the constrained person, given that the concept of 
“anything that identifies, or is capable of identifying” the exact address is a nonsense? 

Hon Michael Mischin: That is right. 

Hon SALLY TALBOT: So there is nothing substantive about what can be published?  

Hon MICHAEL MISCHIN: No. It does not alter the intent of the provision. It simply clarifies it and removes 
the application of those introductory words from paragraph (b). It is a tidy up, as the member has said.  

Hon ADELE FARINA: I am a little unclear. I assume that the photograph that will be published will not be the 
photograph on the CCTV of the person committing the offence but will be the photograph that is taken at the 
police station, more commonly known as a mug shot.  

Hon MICHAEL MISCHIN: It is the photograph that would, as a matter of course, be provided by the police. 
Whether it happens to be a photograph that has been taken for the purpose of police identification, or is some 
other suitable photograph in the possession of the police, is a matter for the police. 

Hon ADELE FARINA: I want to pursue this, because I am still a little unclear. The only situation in which the 
photograph would be published is if there was a PBO, and a condition of that PBO was to allow for the 
publication of the photo. I find it strange, then, if we have reached that point, that the police would be using the 
CCTV camera photo. I assume that the police would be using the photo that had been taken by the police upon 
the person’s arrest. If that is the case, why do we need paragraph (a), which says, “a child other than a 
constrained person”, because it is unlikely that there would be anybody else in that photograph?  

Hon MICHAEL MISCHIN: The material that can be published under subclause (2) will be published by the 
CEO of the relevant department, which would be the Department of the Attorney General. Subclause (2) 
imposes restraints on the information that can be published by the CEO, unless a court specifically provides 
otherwise. It may be that the constraints imposed by the PBO, as referred to in subclause (2), include a 
prohibition on the person from associating with certain other people. It may be necessary to publish the 
photographs of those other people, to establish their identities. That would not be allowed to happen in the event 
that it might identify a child other than the constrained child. So, it is a protection for third parties. 

Hon KATE DOUST: When we were going through the second reading stage, one issue that was of great 
concern to a number of members was that other people, such as people who may reside in the same house as the 
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person who has been issued with the PBO, may be caught up inadvertently and quite innocently. We also talked 
about our concern that there may be community agitation or anger against other people who are living at the 
same address as the constrained person, such as family members, and that they may be targeted. It is not hard 
these days to work out where people live. People can get information on the net and go to Google Maps and 
through the phone book and do all those sorts of things. We are concerned about the capacity for people in the 
community to take their own action against individuals. We talked about that also. We are concerned that the 
name of the person who has been issued with a PBO, the town or suburb in which that person lives and the 
details of the PBO will be published. Someone has just put a very interesting proposition. What would happen if 
the person were an identical twin? 

Hon Alison Xamon: Or a triplet.  

Hon KATE DOUST: Let us not go that far! Where is Hon Matt Benson-Lidholm? 

If the photo and location of the person were published, it would not be hard to track down the person. What 
would happen if someone knocked on this person’s door and inadvertently took some bad action against the 
wrong person? There are all sorts of things that could possibly happen. I do not think the government has really 
thought through the implications of putting this information on the net. As we talked about during the second 
reading debate, once this information is out there, it is everywhere. It is out there permanently and people have 
the capacity to use it in any way, shape or form that they choose. If they want to, they will track these people 
down. We are concerned about how people will react and what they will do. Innocent people may be put in 
harm’s way as a result of this legislation. 

Another issue that was canvassed by one of my colleagues is that the wrong person could be targeted—someone 
who is not covered by the PBO. It may be an identical twin or someone who closely resembles the individual. It 
is a shame that Hon Col Holt is not in the chamber because we have a running gag about how closely he 
resembles our good friend the member for Mandurah, David Templeman. In fact, Hon Col Holt slipped into our 
caucus room the other day; he thought we would not notice that he was not David Templeman. He did not think 
that we would notice the differences, but we did—very quickly. 

What will happen if somebody who is not the subject of a PBO is attacked, harassed, humiliated or intimidated? 
Will the government compensate that person? Will it put in place some mechanism to afford protection to the 
other people residing at the property who may be put in harm’s way? If people get their bile up about an issue, 
they can react badly and promptly without thinking and, in some cases, take quite harsh action against 
individuals. I would hate to think that, as a result of this legislation, and given that these details could be out 
there, this type of incident could happen. I will be interested to hear from the parliamentary secretary what 
mechanism the government will put in place to afford appropriate protection to other people who reside with the 
person issued with a PBO to ensure that they are not harmed or harassed in any way as a result of this legislation. 

Hon MICHAEL MISCHIN: In the first place, the fears of vigilantism seem to be rather exaggerated. 

Hon Kate Doust: No, they’re not. 

Hon MICHAEL MISCHIN: Does the member have any evidence of it? 

Hon Sally Talbot: Haven’t you seen the beer coasters? 

The DEPUTY CHAIRMAN (Hon Jon Ford): Order, members! 

Hon Kate Doust: Have a look at what has happened in the UK. 

The DEPUTY CHAIRMAN: Order, members! One at a time, please. 

Hon MICHAEL MISCHIN: What is happening in Western Australia, rather than speculating about what might 
have happened overseas and about might happen here, is that at the moment those risks are present. There is no 
law that says that the image and identification details of a person who has gone through the criminal justice 
system cannot be published. In fact, it happens frequently, such as on the evening news. 

Hon Kate Doust: They don’t do it to rapists, child molesters or murderers, do they? 

Hon MICHAEL MISCHIN: They can. 

The DEPUTY CHAIRMAN: Order, members! One at a time. The parliamentary secretary is on his feet. 

Hon MICHAEL MISCHIN: It can be done and it has been done to child molesters. The prohibitions on 
identifying those convicted of criminal offences involving sex are those prohibitions in the Evidence Act that are 
there to protect the identity of the victims. That is why the identities of some sex offenders are not published. 
That is the prohibition, and it is limited to that. The court can make suppression orders and the like. That can 
happen now. We saw an example of it in The West Australian the other day. 
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Hon Kate Doust: They weren’t named and their locations were not published. 

Hon MICHAEL MISCHIN: As I was about to say, that happened in The West Australian the other day. Images 
of people were reproduced in a form that was identifiable to those who knew them. Indeed, one of those people 
came forward a day or two later and said, “Yeah, that was me. I’m really ashamed of what I did”, which seems 
to support the sort of objective that the PBO bill is seeking to achieve. The fact is that if any of those people are 
located and charged, there is no bar to the media publishing their names, addresses and so forth and showing 
those photographs again. Currently, there are protections for juveniles, but even exceptions to those can be found 
in the Children’s Court of Western Australia Act, and I have touched on those in the past. The purpose of this 
provision is to permit the publication of sufficient identifying detail but to provide for a protection for the 
information set out in clause 34(3). I draw members’ attention to clause 34(4), which states — 

A court making a PBO may, on its own initiative or on an application by a party to the PBO 
proceedings, order that all or any of the things referred to in subsection (2) must not be published if, in 
the opinion of the court, there are circumstances justifying the making of such an order. 

If it is going to jeopardise the safety or reputation of innocent third parties, a court can take that into account in 
making the order. Subclause (5) states that in determining whether there are circumstances justifying such an 
order, the court must have regard to the wellbeing of the youth. We are looking at quite a limited ability to 
publish and one that is controlled by the courts. It is something that the courts have been required to address in 
the past. 

On the question of the photograph, I was asked about mug shots and the like. Subclause (6) states that the CEO 
may request the Commissioner of Police to provide the most recent photograph of the constrained person in the 
commissioner’s possession. That does not necessarily mean it is a mug shot; it could be some other photograph 
that has been taken. One would expect that, more often than not, it would be a mug shot, but it does not 
necessarily mean it is the only photograph in the commissioner’s possession. 

Hon LINDA SAVAGE: Hon Kate Doust made some very valid comments about the unexpected consequences 
that can flow. This is not the first piece of legislation that has raised concerns about unexpected consequences. 
Of course, the hoon legislation was a very good example of a piece of legislation that was brought in to capture 
an idea and then was not translated in a more rigorous way into legislation which can be interpreted and applied 
and the effect of which people can have some certainty about. That aside, I ask the parliamentary secretary to 
clarify something I may have misheard. I thought he said that the publication of the name and details of 
someone, other than the constrained person, could be published by way of making the prohibited order against an 
individual enforceable, so that people can understand whom they are not to associate with. Did I misunderstand 
that? The parliamentary secretary said something about information about individuals other than the constrained 
person—other than the person subject to the prohibited behaviour order. It sort of makes sense, because how 
would someone looking at a picture of a person know that he or she was not meant to be with that person if he or 
she did not know who that person was? The logic, in a way, of constraining a person from being with someone 
else is knowing who that someone else is. Did the parliamentary secretary say that someone else, who is not 
subject to the PBO but the person not to be with, is also going to be identified to make sense of the constraints? 

Hon MICHAEL MISCHIN: Clause 34(2) provides that the CEO must publish certain information in respect of 
the constrained person. It does not limit that information. It may be that further information may need to be 
published in order to make plain what the constraints are that are imposed by the PBO. That is in accordance 
with subclause (2)(d). It may be that if an adult, for example, has a long history of antisocial behaviour that he 
has exhibited because he hangs around with certain people in Northbridge after a certain time when he has had a 
few drinks, then, yes, it may be that the identity of those other people will have to be published in order that 
people know that the constrained person ought not to be associating with them. I see some shock and horror 
about that, but it is something that the PBOs are calculated to ensure does not happen. 

Hon Adele Farina: Even if they are innocent? 

Hon MICHAEL MISCHIN: If they are innocent. The constrained person is the person we are talking about. If 
there is horror about the idea that person should be identified as a constrained person, I point out that that can be 
the subject of media publicity even now. What is protected, though, is anything that identifies, or is capable of 
identifying, a child other than a constrained person, so as to prevent the publication of details of, say, other 
juveniles who may be in the Northbridge area and with whom the constrained person should not be associating. 
Although that may be a possibility in respect of adults, it is not the case with juveniles. I would point out that 
there is a power in the court under subclause (4) to limit the information that can be published if there are 
circumstances justifying the making of such an order. 
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Hon LINDA SAVAGE: Just to clarify, as I said, it is the only way in some ways that clause 10 makes sense; 
that a PBO could be applied to prevent someone being with another person, by the public being able to know 
who that other person is. But, I must say, it does raise in my mind a whole new area of concern in that people 
who are not subject of a PBO are now themselves essentially going to be subject to some sort of PBO in terms of 
their photo being up on the Attorney General’s website. 

Hon Michael Mischin: That is not so. 

Several members interjected. 

The CHAIRMAN: Order, members!  

Hon ADELE FARINA: I would just like to pursue the line of questioning I was following earlier. I just draw 
the parliamentary secretary’s attention to clause 34, which states — 

(6) For the purposes of subsection (2)(b) the CEO may request the Commissioner of Police to 
provide to the CEO the most recent photograph of the constrained person in the 
Commissioner’s possession. 

(7) The Commissioner of Police is to comply — 

Not “may”, so there is no discretion here — 

with a request made under subsection (6) as soon as practicable after it is received. 

Members will recall that we are dealing with someone who has been convicted of an offence. There is therefore 
bound to be a police identification photograph. What the CEO should be doing, if he is going to be publishing a 
photo at all, is publishing the police identification photo. I cannot see the need for clause 34(3)(a), because I 
cannot understand how a child, other than the constrained person, is going to be in a police ID photo. This 
provision sets out very clearly that the Commissioner of Police is required to provide the photo, and the CEO has 
the right to ask for the most recent photo. The person has been convicted of an offence, so why would they not 
just be using the police ID photo? 

Hon MICHAEL MISCHIN: They probably would. 

Hon Adele Farina: So why do you need the provision? Why do you need clause 34(3)(a)? 

Hon MICHAEL MISCHIN: There may be a bit of confusion here. 

Hon Kate Doust: Not on our side. 

Hon MICHAEL MISCHIN: No doubt on the member’s part, judging from past experience. 

Take a scenario where a juvenile is a hardened offender of the type that we have been talking about and he hangs 
around with a group of others and they get up to antisocial behaviour. That juvenile—we will call him juvenile 
A—may be the subject of a PBO. Juveniles B, C and D, on the other hand, may not be; they may be less 
hardened offenders or simply not subject to a PBO.  

Hon Sally Talbot: They may not be offenders at all.  

Hon MICHAEL MISCHIN: True. The member is quite right; they may not be offenders at all. But they are 
people with whom juvenile A associates, and it seems that every time he hangs around with them he commits 
antisocial offences of the type that warrant the imposition of a PBO and an order by the court that juvenile A no 
longer associate with juveniles B, C and D. Under subclause (2), subject to any order by the court—I have 
already covered the other subclauses that provide the court with the power to consider the wellbeing of the youth 
involved and the like—the CEO publishes on the website the name of juvenile A, a photograph of juvenile A, the 
town or suburb where juvenile A lives and the constraints imposed by the PBO on the activities and behaviour of 
juvenile A. Those constraints may be wide ranging: do not go to a particular area; do not be in possession of 
particular instruments, if it is a graffiti-type offence; and, maybe, do not associate with juveniles B, C and D.  

Hon Sally Talbot: And they would be named?  

Hon MICHAEL MISCHIN: They would not be named, because under subclause (3), subclause (2) does not 
permit the CEO to publish anything that identifies juveniles B, C and D or even is capable of identifying 
juveniles B, C and D. 

Hon Sally Talbot: Your own definition says that a child is somebody under 14.  

The DEPUTY CHAIRMAN: Order, members! One speaker at a time, and that is the person on his feet.  

Hon MICHAEL MISCHIN: A child is defined as anyone under the age of 18.  
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Hon Sally Talbot: This bill has a number of definitions.  

Hon MICHAEL MISCHIN: Have a look at it! 

Hon Sally Talbot: I am looking at it. 

Hon MICHAEL MISCHIN: If the member looks at the definition section, she will see that “child” means a 
person under 18 years of age. In the case of juvenile A being an adult, or when juveniles B, C and D may be 
adults whom juvenile A ought not be associating with. In the case of B, C and D being children, subclause (2) 
does not permit the CEO to publish anything that identifies B, C and D or even is capable of identifying B, C and 
D because they are not subject to the prohibited behaviour order. Even though the obligation under clause 34(2) 
is to publish on the website certain information, including the constraints imposed by the PBO on the activities 
and behaviour of the constrained person—in this case juvenile A—if it identifies or is capable of identifying 
other children, then that information cannot be published and those constraints will not be published in order to 
protect them. 

Hon SALLY TALBOT: I thank the parliamentary secretary for clarifying what on my part was a genuine 
confusion, because in the definitions in this bill we have a definition of “child” and a definition of “youth”. 
When I saw “child” used in clause 34, I assumed that it was — 

Hon Michael Mischin: Youth? 

Hon SALLY TALBOT: Yes, I assumed that it was the definition that was read in conjunction with the 
definition of “youth”, which means a person who has reached 16 years of age but is 18 under, so I thank the 
parliamentary secretary for clarifying that. What is the connection between subclauses (2), (4) and (8)? 
Subclause (2) relates directly to the publication of this information on the website, and only the website.  

Hon Michael Mischin: Yes.  

Hon SALLY TALBOT: Subclause (8) makes specific reference to other forms of publication because it says 
specifically that a person may republish “in any manner” something that has been published under subclause (2). 
I take that to mean that that could include photos on the backs of buses or photos on beer coasters, and I am sure 
that the parliamentary secretary is familiar with the photos that have been circulated in connection with the 
experience in the UK. I understand that the parliamentary secretary is reluctant to associate this legislation with 
antisocial behaviour orders, because they are completely discredited, nevertheless, in the member’s own election 
platform, he said that he was drawing on the UK experience of ASBOs to put this bill together. That may also 
have been in the second reading speech, but it certainly was in the election platform. I am concerned that where 
subclause (2) relates to the website—I think that is what the community understands the government to mean 
when it talks about “naming and shaming” — 

Hon Michael Mischin: We do not talk about naming and shaming. I made that quite clear.  

Hon Adele Farina: But everybody else does. 

Hon Michael Mischin: Everybody else does.  

Hon SALLY TALBOT: The popular language in which this bill is being couched, as the parliamentary 
secretary well knows, is in terms of naming and shaming, and that relates to children under the age of 18. 
Whereas subclause (2) refers to the publication of this material on websites, subclause (8) specifically says that it 
can be republished in any manner. If an order was made under subclause (4) and the court ordered that all of 
those details on the website must not be published, how does that then relate to subclause (8)?  

Hon MICHAEL MISCHIN: Clause 34(2) provides the information that the CEO is obliged to publish on the 
website, subject, of course, to subclause (4), under which an order may be made by the courts saying that any or 
all of those things in subclause (2) cannot be published.  

Hon Sally Talbot: And, incidentally, in subclause (5) too.  

Hon MICHAEL MISCHIN: Yes, and subclause (8) turns on what has been published under subclause (2). So, 
if the court placed a restriction upon the publication of something that otherwise would be published under 
subclause (2) as a matter of course, that protection does not extend to it. The purpose of subclause (8) is to 
provide protection to persons who are publishing information that is already in the public domain because it has 
been published on the CEO’s website. Theoretically, it can be republished on beer coasters, the backs of buses 
and the like. Hon Philip Gardiner also raised the publication in notices, and it would make sense, if someone is 
prohibited from hanging around a certain entertainment district or a shopping centre where they have caused 
trouble in the past and it has gotten to the point that a PBO has been made against them, that the information can 
be reproduced off the website by putting a poster up saying, “X is not allowed around here.” That serves two 
purposes. One is to permit the enforcement of the order and the other is to hopefully deter the person from 
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breaching the order because he or she knows that there is a better than even chance of being caught out and 
identified. If there is some shame in that, that is part of the consequence of being a recidivist offender. One 
would hope that they would be ashamed of it. There is no way of getting around it. That information could be 
published now by the media if it saw fit.  

Hon SALLY TALBOT: I am very upset and disturbed by the way in which the parliamentary secretary uses the 
term “offender”. At an earlier stage of this debate I deliberately phrased a question to the parliamentary secretary 
asking him whether people constrained by a PBO were to be seen as offenders, and his answer was categorically 
no.  

Hon Michael Mischin: I asked for the context.  

Hon SALLY TALBOT: The parliamentary secretary did not. He said, without hesitation, that they were not 
offenders. We have already said that what is constrained or prohibited is not illegal behaviour. I want to confirm 
that the parliamentary secretary is saying that, for technical reasons, subclause (2)—the CEO may only publish 
the information—will come into effect only if subclauses (4) and (5) have been satisfied, and that subclause (8) 
relates only to material published under subclause (2). I guess the parliamentary secretary would regard it as 
tedious superfluity if we were to suggest that subclause (8) would be clearer if it said: “A person may republish 
in any manner something that has been published under subsection (2) and not prohibited from publication by 
subsections (4) and (5)”. The parliamentary secretary would probably regard that as superfluous, but is that the 
effect of what the parliamentary secretary has just explained to me?  

Hon MICHAEL MISCHIN: The honourable member is correct that that is the effect. In terms of whether it is 
superfluous, my advice from the parliamentary counsel involved in the drafting of the bill is that it would be not 
only unnecessary but also logically inconsistent, because something is not published under subclause (2) if it is 
prohibited by subclause (4) under a court order.  

Hon SALLY TALBOT: I thank the parliamentary secretary. I have one more very quick point. This clears up 
my previous confusion. A child under 18 cannot have his details published unless he is the constrained person. A 
young person aged 19 and 20 could be named and shamed simply because he has been associating with a person 
who is constrained by a PBO.  

Hon MICHAEL MISCHIN: In terms of a child, not only will that child not be identified but also, under 
proposed subclause (3)(a), anything that is capable of identifying that child will not be published. In terms of 
someone over the age of 18, that person may be identified if it is a condition of the prohibited behaviour order 
that the constrained person not associate with that person. In practical terms, it is most likely that those people 
would be offenders in any event. I cannot imagine a circumstance in which a constrained person would be 
constrained from associating with someone who is actually a good influence on that person’s behaviour. But 
again, the court may, under clause 34(4), order that that information not be published if there are circumstances 
justifying the court to do so.  

Amendments put and passed. 

Hon ALISON XAMON: I move — 

Page 23, line 27 — To delete “other than the constrained person”.  

We have canvassed the reason for this amendment at length. This amendment seeks to remove reference to a 
child being capable of being identified. For me, this almost gets to the very crux of my primary concern about 
this legislation. As we have canvassed, there is much that is wrong with this legislation. It is certainly appalling 
on many fronts. I have consistently maintained that it is the provision allowing the identification of juveniles on 
the website that is the absolute sticking point. It is one thing to talk about prohibited behaviour orders in terms of 
modifying behaviours, keeping juveniles away from undesirable places or undesirable people and a range of 
things like that. Provisions can be put in place, but I argue that they are probably still not the way to go for a lot 
of the reasons that we have already canvassed. However, at least we would not be left with a legacy whereby 
children will potentially be identified or, more realistically, will be likely to be identified for the rest of their 
lives for offending behaviours that they committed whilst children. If I could remove one provision from this 
entire piece of legislation, it would be this. As I say, I think there are good reasons to exclude children from 
PBOs anyway, but it is the capacity to identify them on a website, which would follow them for life, that is just a 
bridge too far. Therefore, I have moved this amendment.  

Hon MICHAEL MISCHIN: We have canvassed the policy of the bill and the philosophy underlying it. There 
is nothing further I can say. I suggest that we deal with the amendment.  

Amendment put and a division taken, the Deputy Chairman (Hon Jon Ford) casting his vote with the ayes, with 
the following result — 
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Ayes (12) 

Hon Helen Bullock Hon Sue Ellery Hon Col Holt Hon Sally Talbot 
Hon Robin Chapple Hon Adele Farina Hon Ljiljanna Ravlich Hon Alison Xamon 
Hon Kate Doust Hon Jon Ford Hon Linda Savage Hon Ed Dermer (Teller) 

Noes (15) 

Hon Liz Behjat Hon Brian Ellis Hon Robyn McSweeney Hon Simon O’Brien 
Hon Peter Collier Hon Nick Goiran Hon Michael Mischin Hon Max Trenorden 
Hon Wendy Duncan Hon Nigel Hallett Hon Norman Moore Hon Ken Baston (Teller) 
Hon Phil Edman Hon Alyssa Hayden Hon Helen Morton  

            

Pairs 
 Hon Giz Watson Hon Mia Davies 
 Hon Lynn MacLaren Hon Philip Gardiner 
 Hon Ken Travers Hon Donna Faragher 
 Hon Matt Benson-Lidholm Hon Jim Chown 

Amendment thus negatived. 

Hon MICHAEL MISCHIN: I move — 

Page 24, line 1 — To delete “any” and insert —  

anything that identifies, or is capable of identifying, an 

This amendment really reflects the same sort of amendment as that for subclause (3) on the previous page of the 
bill. 

Amendment put and passed. 

Hon ALISON XAMON: I move the amendment on the supplementary notice paper in my colleague Hon Giz 
Watson’s name — 

Page 24, line 2 — To delete “.” and insert —  

; or 

(d) any person other than the constrained person. 

I do not wish to labour the point because we have talked about this ad infinitum other than to say — 

Several members interjected. 

The DEPUTY CHAIRMAN: Order, members! 

Hon ALISON XAMON: I cannot see any good reason why anyone other than a person who is subject to the 
prohibited behaviour order should be able to be identified. 

Hon MICHAEL MISCHIN: Two things need to be said about this amendment. Firstly, if that amendment were 
to be passed it would not make sense grammatically. Secondly, it is contrary to the philosophy of the bill and the 
government does not accept it. 

Amendment put and negatived. 

The DEPUTY CHAIRMAN: Therefore, the full stop will not be deleted! I just wanted to say that. 

Hon SALLY TALBOT: I move — 

Page 24, lines 18 and 19 — To delete the lines. 

I do not need to speak to this amendment because I spoke to it earlier. 

Hon MICHAEL MISCHIN: The government does not accept the amendment for the reasons already 
expressed. 

Amendment put and negatived. 

Hon ALISON XAMON: I wish to confirm that I will not move the additional amendment in my name. 

Clause, as amended, put and a division taken, the Deputy Chairman (Hon Jon Ford) casting his vote with the 
noes, with the following result — 
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Ayes (15) 

Hon Liz Behjat Hon Brian Ellis Hon Robyn McSweeney Hon Simon O’Brien 
Hon Peter Collier Hon Nick Goiran Hon Michael Mischin Hon Max Trenorden 
Hon Wendy Duncan Hon Nigel Hallett Hon Norman Moore Hon Ken Baston (Teller) 
Hon Phil Edman Hon Alyssa Hayden Hon Helen Morton  

Noes (12) 

Hon Helen Bullock Hon Sue Ellery Hon Col Holt Hon Sally Talbot 
Hon Robin Chapple Hon Adele Farina Hon Ljiljanna Ravlich Hon Alison Xamon 
Hon Kate Doust Hon Jon Ford Hon Linda Savage Hon Ed Dermer (Teller) 

            

Pairs 

 Hon Mia Davies Hon Giz Watson 
 Hon Philip Gardiner Hon Ken Travers 
 Hon Donna Faragher Hon Lynn MacLaren 
 Hon Jim Chown Hon Matt Benson-Lidholm 

Clause, as amended, thus passed. 

Clause 35: Breach of PBO — 

Hon ALISON XAMON: I wish to confirm that I will not be moving any further amendments tonight because 
all of them will be redundant. 

Clause put and passed. 

Clauses 36 to 39 put and passed. 

The DEPUTY CHAIRMAN: There are a few members and attendants standing in the chamber, which is 
making it a bit hard for me to work out whether people are seeking the call. It would be great if, at the very least, 
members could sit down. 

Clause 40: Review of Act — 

Hon SALLY TALBOT: I will move both amendments standing in my name on the supplementary notice paper. 
They are both to do with the review period. It is a very small consolation to see that the government has at least 
put in a review provision. My amendments seek to tighten those provisions and to make them more practicable 
and effective, and will, I think, go some way to addressing the enormous community concern about the effects of 
this bill. Therefore, I move — 

Page 27, line 21 — To delete “3 years” and insert — 

one year 

Page 27, after line 21 — To insert — 

(2) The Minister’s review will be informed by independent analysis and incorporate 
feedback from key community stakeholders. 

I put it to the chamber that the government, if it believes its own rhetorical flourish, has nothing to fear from 
these amendments. 

Hon MICHAEL MISCHIN: The government does not support the proposed amendments. On the reduction of 
the period of the review from three years to one year, it is the government’s view that that would not be a 
sufficient period to be able to gauge the effectiveness of the legislation. It may be that people are subject to 
prohibited behaviour orders for a period of months and late in the review period, and that simply would not be a 
sensible time in which to conduct a review of the effectiveness of the legislation. I would have thought that if 
any disadvantages were to flow from it, they would be readily apparent in any case whenever the review period 
is conducted. 

I understand the intent behind the second amendment, but the way that it is framed is meaningless. I am not quite 
sure what anyone would make of being “informed by independent analysis” and what might be meant by “key 
community stakeholders”. Therefore, the government does not support the amendments. 

Amendments put and negatived. 

Clause put and passed. 

Clause 41 put and passed. 

Clause 42: Section 20 amended — 

Hon MICHAEL MISCHIN: I move — 
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Page 28, line 12 — To delete “to a child.” and insert — 

to — 

(a) a person who is under 18 years of age; or 

(b) a person who has reached 18 years of age but who committed the relevant 
offence referred to in the Prohibited Behaviour Orders Act 2010 section 
8(2)(a)(ii) while he or she was under 18 years of age.  

The purpose of the amendment is to ensure that the Children’s Court of Western Australia has exclusive 
jurisdiction to hear prohibited behaviour order applications for not only children who for the purposes of the 
Prohibited Behaviour Orders Bill are under the age of 18, but also people who have already reached the age of 
18 and who committed the relevant offence referred to in clause 8(2)(a)(ii) while under the age of 18; that 
offence is the second of the relevant offences that form the grounds upon which a prohibited behaviour order 
may be made. That is consistent with the philosophy of the Children’s Court of Western Australia Act 1988, 
which deals not only with children under the age of 18 but also adults who were under the age of 18 at the time 
of the offence.  

Amendment put and passed. 

Clause, as amended, put and passed.  

Clauses 43 to 50 put and passed.  

New clause 41A: Section 3 amended — 

Hon MICHAEL MISCHIN: I move — 

Page 28, after line 6 — To insert — 

41A.  Section 3 amended 

 In section 3(1) in the definition of child: 
  (a) after paragraph (c) insert: 

   (d) a boy or girl dealt with under section 20(3)(b); 

  (b) after each of paragraphs (a) and (c) insert: 
   and 

Section 3 of the Children’s Court of Western Australia Act 1988 defines “child” as — 

(a) any boy or girl under the age of 18 years;  

(b) in the absence of positive evidence as to age, any boy or girl apparently under the age of 
18 years; and  

(c) any boy or girl dealt with under section 19(2); 

It is proposed that paragraph (d) is added to that definition — 

(d) a boy or girl dealt with under section 20(3)(b); 

The purpose of the new clause is to reflect the amendment that has already been made to section 20 of the 
Children’s Court of Western Australia Act to embrace those people who have turned 18 years of age but who 
committed a relevant offence, being the second of the relevant offences that formed the ground for an application 
for a PBO, while under the age of 18. It simply gives effect to the spirit of the earlier amendment. 

New clause put and passed.  

Title put and passed. 

Report 

Bill reported, with amendments, and the report adopted. 

Third Reading 

HON MICHAEL MISCHIN (North Metropolitan — Parliamentary Secretary) [6.46 pm]: I move — 

That the bill be now read a third time. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [6.47 pm]: I put on the 
record that the opposition does not support the Prohibited Behaviour Orders Bill 2010 at the third reading stage. 
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Nothing during the extensive debate during the second reading and committee stages has better informed us that 
this is good public policy. We do not believe that it is. The extensive debate has further convinced us that this 
bill should have been referred to a parliamentary committee and been subjected to an extensive inquiry. This bill 
is a flawed piece of legislation and none of the concerns that we outlined in our second reading debate has been 
allayed. We will look with great interest over the next 12 to 18 months at the impact of these “name and shame” 
laws upon the people involved. I acknowledge the support of Hon Col Holt during this debate and I thank him 
for having some spine and showing the courage to stand up in defence of children and young people in this state 
who may now be exposed to the draconian legislation that we continue to get from this government. It is populist 
legislation aimed at trying to give the false view that the government is trying to address law and order issues. 
The government will not achieve the results that it pretends that it will. The opposition does not support this bill.  

Question put and a division taken with the following result — 

Ayes (15) 

Hon Liz Behjat Hon Brian Ellis Hon Robyn McSweeney Hon Simon O’Brien 
Hon Peter Collier Hon Nick Goiran Hon Michael Mischin Hon Max Trenorden 
Hon Wendy Duncan Hon Nigel Hallett Hon Norman Moore Hon Ken Baston (Teller) 
Hon Phil Edman Hon Alyssa Hayden Hon Helen Morton  

 

Noes (12) 

Hon Helen Bullock Hon Sue Ellery Hon Col Holt Hon Sally Talbot 
Hon Robin Chapple Hon Adele Farina Hon Ljiljanna Ravlich Hon Alison Xamon 
Hon Kate Doust Hon Jon Ford Hon Linda Savage Hon Ed Dermer (Teller) 

            

Pairs 

 Hon Mia Davies Hon Giz Watson 
 Hon Philip Gardiner Hon Ken Travers 
 Hon Donna Faragher Hon Lynn MacLaren 
 Hon Jim Chown Hon Matt Benson-Lidholm 
 

Question thus passed. 

Bill read a third time, and returned to the Assembly with amendments.  
 


